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The Right Honourable RIchARD Earl 6 
_ Cavan, and THOMAS ProcortT, Gent. I 2 Appellants 


RokkR T Procort, Eſq; - - - - « - - Reſpondent. 
_ The Appellants CASE. 


HOMAS PIGGOTT, the Elder, of Dyſart in the Dneen's-County, being ſeized in Fee of 
Killeromin, and a very conſiderable Eitate in the ſald County of Jrelaud, on the 26th of 
November 1674; did Mortgage the ſaid Lands of Ki//cromin to Alexander Piggott. 

| THE ſaid Thomas Piggott having two Sons, vis. The Reſpondent his Eldeſt Son, and 
Pos his Second Son the Appellant 7 homas Piggort's Father; and in the Year 1700, 
'2ving Occaſion for Money, was obliged to ſell ſeveral Parts of his Eſtate ; and his Son John having, 
acquired a conſiderable Perſonal Eſtate in the eſt-Inaies, the ſaid 7 homas Piggott did fell the ſaid 
—.— of Killcromin unto his ſaid Son 7%. tor the Sum of 900 J. which then was the full Value 
exeof. w | | | : 
THE faid m Piggott having purchaſed the ſaid Lands, was immediately put into the Poſſeſſi- 
on thereof, and paid of the ſaid Mortgage thereon for 1007, and took an Aſſignment thereof, and having 
paid unto his {aid Father the Remainder of the ſaid Purchaſe-Money, intending to Eſtabliſh his Fa- 
mily 9 N made ſeveral conſiderable Buildings and Improvements on the ſaid Lands, to the 


Amount oo /. and upwards. 
5 the Fathy SOMEM'ime in the Year 1702, the ſaid Thomas Piggott the Elder died, and the Reſpondent be- 
1702. ing then preſent, poſſeſſed himſelf of all the Real Eftate, whereof his ſaid Father the taid Thomas 
died ſeized or poſſeſſed, but did then neither poſſeſs himſelf of, nor claim any Right to the ſaid 
Lands of Killcromin, knowing that his ſaid Brother Joby, the Appellant Thomas Piggott's ſaid Father, 
had actually purchaſed and paid 900 J. for the ſame, as aforeſaid, but permitted the ſaid 7% to hold 
din 1510. and enjoy the ſame to the Time of his Death, which happened in the Year 1710, without making 
any Claim or Demand whatſoever, or ſetting up any Right or Title to the ſaid Lands, notwithſtanding 
they lie N to the Lands of Dyſart, the conſtant Reſidence of the Reſpondent; but on the 
contrary, allowed the Lands of Kiilcromin to be the Eſtate of his {aid Brother Joh, 
be 24March THE ſaid John made his Will the 2d of March 1708-9, and having therein deviſed ſeveral _ 
' ſpecifick Legacies and Portions for his younger Children, ſubject to a Proviſo, That his Eldeſt Son 
(the Appellant Thomas Piggott) ſhould have one Half of his Real and Perſonal Eſtate, did, by his 
{aid Will particularly direct, that his Wife (Frances Piggott) ſhould live in the Houſe of Killcromin, 
during her Widowhood, if ſhe pleaſed ; and by his (aid Will did appoint, The Reſpondent, and 
Lancelot Sands, John Lyons, and his faid Wife, Executors thereof. | 
THE ſaid John dying in the Year 17 10, and leaving the Appellant Thomas Piggott his eldeſt 
Son, and ſeveral other younger Children, all Minors, the Reſſondent, together with the faid John 
Lyons, and the ſaid Frances Piggott, 78 the ſaid Will; and the Aal Frances, the Appellant 
Thomas Pigeor's Mother, dying about the Year 1712, the Reſpondent took upon him to act as Guar- 
dian to the laid Appellant, and alſo, from the Death of his ſaid Mother, acted as ſole Executor of 
the ſaid Will, exclufive of the other Executors ; and, as Guardian and Executor, as aforefaid, did 
poſſeſs himſelf of all the Eſtate, Real and Perſonal, of the ſaid John Piggott in Ireland, and allo of 
all Deeds, Papers, and Writings relating to the ſaid Real and Perſonal Eſtate. sf Os 
THE Appellant Piggort being of Age, the Reſpondent, by Letter of Attorney, impowered him to 
recover ſeveral Debts due to his ſaid Father the {aid % in the Meſt-Indies; for that Purpoſe, the ſaid 
Appellant being to take a Voyage, the Reſpondent, and the faid Sands, did advance and lend him 
art, 9 June 200 J. and the Reſpondent did require, and the ſaid Appellant ee by Indenture bearing 
Date the 9th Day of June 1716, did Mortgage his Share or Proportion of the ſaid Lands of Kill. 
| cromin unto the Reſpondent, and the ſaid Sands, for ſecuring the Payment of the ſaid 200 J. and 
| Intereſt thereof, and alſo for ſecuring the ſeveral Legacies bequeathed by the ſaid Appellant's Father 
unto his younger Children; in which Deed Killcromin is mention'd to be the real Eſtate of the ſaid 
hn Piggott; and the Appellant was therein required by the Reſpon ſent to Covenant, That he was 
eized of the ſaid Mortgaged Premiſes in Fee, and that he and his Heirs ſhould and would Warrant 
and Defend the ſame unto the Reſpondent and the ſaid Sands, and their Heirs, againſt all Perſons 
whatſoever. __ | LOT | | | 
HE ſaid Appellant, by the Name of Thomas Piggott of Killcromin and the Reſpondent, and the 
Oftobe: ſaid Sands, as Truſtees of ohn Piggott, late of Killcromin, by Indenture bearing Date the gth Day 
9 I of October 1716, did demiſe the {aid Lands of Killeromin unto the Appellant the Earl of Cavin, 
for 21 Years, in which there was a Clauſe inſerted, That if the Appellant 1 ſhould have Oc- 
caſion, or think convenient, to live at Killcromin, at the Expiration of 13 Years, that - the 27000 
| tant, the faid Earl of Cavan, ſhould deliver up the faid Premiſes at the Expiration of the {aid 
13 Tears. ; 8 IEA Es Re Ea 
cles between Ft HE Reſpondent adviſed the Appellant Piggorr, after his Return from the Mast. Indies, to bortow 
ants, 17h Money on the Lands of Nllicromin, to pay his Brothers and Siſters Fortunes; and applied to the 


2 Appellant the Earl of Cavin, to lend the Sum of 13007, to the Appellant Piggort, and did then obe 
r | - poſe 


(2) 
poſe, That the Appellant Piggott ſhould Mortgage the ſaid Lands of Nillcromin for ſecuring the Re- 


rity taken by him on the ſaid Lands; and the Appellant the Earl of Cavan, having afterwards ad- 
vanced and lent the Appellant Piggort 300 J. who choofing rather to fell the ſaid Lands than borrow 


any Incumbrances, or Mortgage, of the ſaid Lands, Regiſtred purſuant to an Act of Parliament for 
that Purpoſe, came to an Agreement, with the Appellant Piggorr, for the. abſolute Purchaſe thereof; 


and in purſuance of ſuch Agreement, the Appellant executed an Article, bearing Date the 15th Day 


. of May 1718, whereby the Appellant Piggorr did agree to fell the Fee. ſimple of the ſaid Lands of 
 Killcromin unto the Appellant the ſaid Earl of Cavan, he paying tor rhe ſame 28 Years Purchaſe, 
which the A/petlant the ſaid Earl did thereby agree to pay by the firſt of Angiiſt then next (and which 
amounted to the Sum of 2100 J. the full Value bf the Premiſes) and the Appellant the ſaid Earl of 
Cavan having Regiſtred the ſaid Articles the 8th of 7% 1719, purſuant to the faid Act of Parlia- 
ment, did pay ſeveral other Sums of Money in part of the {aid Purchaſe Money. 

THE Reſpondent, as Guardian and Executor as aforeſaid, having poſſeſſed himſelf of all ſuch 
Deeas and Miritings as did appertain to the Appellant Thu Piggorr, or his Father the ſaid 7e, 
or their Eſtates, and thereby having it in his Power to ſuppreſs ſuch as he ſhould think fit; as ſoon as 
the Appellant had made the {aid Agreement, and not before, the Reſpon ent pretended that the {aid 
Appellant Thomass ſaid Father had no other Right or Title to the ſaid Lands of K://cromin, than as 


an Aſſignee of the ſaid Mortgage, made to the ſaid Alexanzer Piggott for 100 J. and ing | 


all the ſaid ſeveral Tranſactions of the Reſondent, whereby he allowed the faid Appellant and his ſai 


| Reſpondent's or/gi- Father's Title thereunto, yet, on the 17th of Z#7e 1518, he exhibited his Bill in the Court of Chancery 


nal "aids 17 June of Ireland, as Heir at Law to the ſaid Thomas Piggott the Elder, againſt the Appellants, to be decreed 
1 + to a Redemption of the Lands of Nillcromin. | | 5 
Appellant Lord THE Appellant the Earl of Cavan, having made conſiderable Improvements on the ſaid Lands, on 


Cavan's Croſs Bill, the 20th of November 1719, exhibited his Croſs-Bill in the faid Corr! of Chancery, againſt the Appel. 


20 Noyem. 1719. lant Thomas, and the Reſpondent, and the ſaid Sands, ſetting forth the ſeveral Matters aforeſaid, and 
that he was a Purchaſer for valuable Confiderations, without any Notice of the Reſpondent's pretended 


Title, and therefore pray'd to be quieted in the Poſſeſſion of the {aid Lands, and to have the Inheri- 


tance thereof conveyed, purſuant to the ſaid Article, and to be relieved againſt the Reſpondent's Pro- 
ceedings, and, in all Events, to be ſecured the Money he had advanced; and the Appellants having put 
in their ſeveral Anſwers to the Reſpondent's Original Bill, and the Appellant Thomas, and the Reſpon- 
dent, and the ſaid $9745 having put in their ſeveral Anſwers to the ſaid Croſs-Bill, the ſaid Cauſes 
brought to Iſſue. 15 5 te "4 4 
_ Hearing in Chancery, T HE faid Cauſes were heard the 29th of Zannary 1721, before the Lord Chancel 


29 January 1721. 


van's ſaid Croſs-Bill, That the Reſpondent was informed, in the Life-time of the laid Thomas Piggott 
the Elder, his ſaid Father, That the ſaid %u was to have the ſaid Lands of Kilicromin, and that he 


held and enjoyed the ſame until the Time of his Death, and made Improvements thereon, to the Va- 


lue of 500 J. and that he, the Reſpondent, ated as ſole Executor and Guardian, as aforeſaid, and 


thereby poſſeſſed himſelf of all the Deeds and Evidences belonging to the ſaid 7% in Ireland; and 


that he took ſuch Mortgage of Killeromin from the Appellant THomas, and made ſuch Leaſe thereof 
to the Appellant Lord Cavan ; and that he allowed the ſame to be the Eſtate of the Appellant Thomas, 


and propoſed the ſame as a Security to Appellant Lord Cavan, for 1300 J. and did not inſiſt on his 
Inheritance therein, until after the Aellaut Lord Cavan's faid Purchaſe, and his advancing his ſaid 


Money; and that the Truths of all the ſaid Facts before-mentioned, appeared * the Proofs taken in 
the ſaid Cauſes; and in particular, that it appeared by the Proof of many Witneſſes, to whom the ſaid 


John, in his Life-time, had declared the lame, vis. That he had bought the ſaid Lands of Rillcromis 


tor 900 J. from his ſaid Father, the ſaid 7 homas Piggott the Elder; and alſo, that the ſaid Thomas 
Piggott the Elder, in his Life-Time had alſo declared, That he had fold the ſame to his faid Son 
Fol 3 and that the Reſpondent, ſome few Years before the Exhibiting the ſaid Bill in Chancery, had 
declared, That he had found by his Papers, that 60 or 70 J. only, of the ſaid 900 J. Purchaſe-Money 
was left unpaid by the faid 7%, which the Reſondont then infilted on he would be paid with Inte- 
reſt ; Yet his Lordſhip was pleaſed to decree, That an Iflue ſhould be tryed, vis, Whether Thomas 
Piggort of Dyſart in the Queer,'s-Connty, did convey, aſſign, or releaſe the Equity of Redemption of 
the Lands of Killcromin in the ſaid County, to 7 Piggott deceaſed, the Appellant Thomas Piggott's 
Father. EL | | 


Hearing in the Ex- THE Appellant Thomas Piggott on the ſame Day that the Reſpondent did Exhibit his Bill in 


chequer, 17 Feb. Chancery, did exhibit his Bill in the Exchequer in Treland againſt the Reſpondent, and the other ſur- 
1721, before the viving Executors of his faid Father, for an Account of his Father's. real and perſonal Eſtate, and to 
Lord Chief Baron oblige the Reſpondent to deliver up to him all his Deeds, Titles, and Conveyances, the Reſpondent ha- 


Gilbert, and | che ving got them in his Poſſeſſion as aforeſaid ; and the Defendants having put in their ſeveral Anſwers on 


_ Fog rad Fon the 17th Day of February 1721, the Cauſe was heard in the faid Court, the Lord Chief Baron 
dence, decreed the Gilbert being preſent z when, upon the Proofs and Evidences in the Cauſe, to the, ſame Effect and Pur- 
Reſpondent to con- port, as in the ſaid Cauſes in Chancery, the ſaid Court decreed (inter alia) That the Reſpondent 


vey, and a perpetual ſhould convey the Fee and Equity of Redemption of the ſaid Lands of KiJ/crominz to the ſaid Appel- 


Injunction gt. him. lant Tomas Piggott, and that the faid Appellant ſhould have a perpetual Injunction to quiet his 


| Poſſeſſion againſt the Reſpondent. J CI Bs an 
order for Re-hearing THE Appellants apprehending themſelves to be aggrieved bythe {aid Decree of the Lord Chan- 
3n Chancery, 17th of cellor, directing the ſaid Iſſue to be tried, obtained an Order the 1th of February. 1721. for Reheat- 
February 1721. ing the ſaid Cauſes in Chancer . bree R 
5 THE Reſpondent being convinced that the ſaid Decree pronounced in the ſaid Court of Excheguer 
(whereby he was ordered to convey the Fee and Equity of Redemption of the Lands of Killcromin unto 
the Appellant Tomas) was Juſt and right, before the ſaid Cauſes in Chancery could be reheard, exhibit- 
ed a Bill in the ſaid Court of Exchequer, in the Name of himſelf and of the ſaid Sands, and of all the 
younger Children of the ſaid 7%, except Robert Piggott the younger, againſt the Appellants, and the 
laid Robert Piggots the younger, to forecloſe the ſaid Mortgage made by the Appellant Thomas the 
th Day of Ze 1716, and by his ſaid Bill recited all the Proceedings and the D 
the {aid Court of Exchequer ; and thereby offered upon Payment of the ſeveral Sums due upon the ſaid 
Mortgage to make ſuch Conveyances of the ſaid Lands of Killeromin as ſhould be thought reaſon- 


able, 
| THE 


Fa of 


payment of the ſame, but did not then take any Notice of any Money lent by him, or of any Secu- 


any further Sums thereon, or Mortgage the {ame ; and the Appellant the Earl of Cævan, not find 2 | 


| . Vrelan . 
when, notwithſtanding that it appeared by the Reſpondent's Anſwer to the Appellant the Lord Ca- 


* pronounced in 


hearing, 
ix Croſs ( 
ay 1723. 
art her He 
the ſaid 
uly 1723. 
2 for re 
on the I 


July 1713. 


Ti Re- beari 
nee), 07 


tr, 2 Dt 
1723. 
wee, 14 F 
1723- 


Il. 


ll. 


9 (3) 


- 1: Chin» THE, ſaid Cauſes in Chancery were reheard the 5th Day of February 1722, before the hie 
Ebru, Baron Hale, and others, in the Abſence of the Lord Chancallsr, e ao Ibo ke. 
, Caſe, and reading the Proofs of the faid Cauſes, the Court ordered and decreed; The ſaid Dectee 
pronounced the 29th Day of January 1721, (whereby the [fue before-mentioned--was directed to be 
tried) ſhould be ſet afide, and that the Rejpomgent's Original Bill ſhould be diſmiſſed with Coſts: And 
it was further ordered, on the Appellant the ſaid Earl of Cavam's ſaid Croſs Bill, that the Appellant 
Thomas Piggott ſhould convey unto the Appellant the Earl of Cuban, the faid Lands of Kitlcromit 
urſuant to the {aid Articles bearing Date the 15th Day of Moy 1718, upon his Paying unto the 
14id Appellant Thomas, the Purchaſe Money, or ſo much thereof as remained unpaid, purſuaut to the 
{aid Articles; and a perpetual Injunction was awarded to quiet the, Appellant the Earl of Cavan and 
his Aſſigns 3 the Reſpongent and his Aſſigns, as to any Claim he or they could have as Heir at Law 
to the {aid 7 homas Piggors the Reſpondent's ſaid Father; and that the Appellant the Earl of Cavan 
ſhould have Coſts againſt the Reſpor2enz on his faid Croſs Bill; but ſhould pay the faid Sands his Colt ; ; 
On which ſaid Rehearing, Mr. Gerig, Clerk in Court for the Reſpo4ent, on his Behalf, informed the Eds. 
Court, that the Reſpondent had exhibited the before- mentioned Bill in the ſaid Court of Exchequer 
the Event of which he did intend to abide by, and that therefore the Reſponient did wave the faid 


Decree (directing the ſaid Iflue to be tryed) and the Reſpor7ert's Counci / 
dave 0 Reſpondent's Original Bill diſmiſſed without Cate“ a Pt and a og 
THE Rene, the 4th of May 1723, petitioned the Lord Chancellor to have the ſaid Croſs 
Cauſe re-heard, as to the Coſts only, having then no other Objeckion againſt the ſaid Decree pro- 
nounced on the {aid Re-hearing, and obtained an Order that the fame ſhould be re-heard, as to the ſaid 
herring, as fe Coſts 3 And the ſame was accordingly re-heard the 19th of 7y 1723; when the Appellants Council 
in Croſs Cauſe; objecting, That the ſaid Cauſe ought not to be re-heard as to Colts only, his Lordſhip was pleaſed 
July 1723- . to order the ſaid Cauſe to ſtand over; and it was accordingly further re-heard the 20th of Fly 1723, 
tber — when his Lordſhip declaring it to be below the Dignity of the Court to re-hear a Cauſe only on Ac. 
the ſaid Coſts, count of Colts, ordered Precedents to be produced to warrant ſuch Proceedings, and the Reſpbndent 
11 7 not being able to produce any Precedents, on the 22d of July 1723, he preferred a new Petition to the 
, Merits, Lord Chancellor, to have the ſaid Original and Croſs Cauſes re-heard on the Merits; which his Lord- 
July 1913; ſhip granted, OY the Reſpondent, as aforeſaid, had both waved the ſaid Decree, direct- 
| ing e {aid Iſſue to be tryed, aud defired his Original Bill might be diſmiſſed, 5 
Rehearing in H E ſaid Cauſes were re heard before the Lord Chancellor the 2d of December 1723, when his 
eh, on the Lordſhip was pleaſed to declare, That he would be attended with the Pleadings, Proofs, and De 
1, 2 Decem- in theſe Cauſes, and would then confider the Caſe; and the Appellants having laid all ther! 
1724; ings, Proofs, nd Deeds before his Lordſhip, on the 14th of February 1723, his 3 was pleaſe dd 
nee, 14 Febru- to ſtate the Caſe on the Pleadings, Proofs, and Deeds, and was pleaſed to declare, I hat the //-- 
1773. pellant, the Earl of Cavan, was a fair Purchaſer, by the Knowledge, and partly by the Content, of 
the Reſpondent; but notwithſtanding, decreed the Reſpondent's original Bill ſhould be diſiniſed 
againſt the Appellant the Earl of Cavan only, and that without Coſts; and did alſo decree and 
direct the ſame Iſſue to be tryed, which was directed to be tryed by the {aid Decree of the 29th of 
January 1721, notwithſtanding the ReſPongent had waved the ſame as aforeſaid, 


The Appellants are adviſed, and humbly inſiſt, That the ſaid Decrees of the 29th of January 1727; 
and the 14th of February 1723, direfting the ſaid Tue to be tryed, and whereby the Reſpondent's | 
Original Zill is diſmiſſed withour Coſts, and the ſaid Decree of the 5th of February 1522 is varied; 

are Erroneous, For the following REasons. e | 


J. FOR that it fully appears, by the Proofs iu the ſaid Cauſes, That it has been the conſtant Repute 
of the Neighbourhood, for upwards of 20 Years, that the ſaid %n, the Appellant 7 hurnas's ſaid Fa- 
ther, had purchaſed the Lands of KlJcromin from the {aid Thomas Piggott the Elder, for the 

Sum of g09#. or thereabouts, which was then the full Value thereof; and that the ſaid 7o/2, in 
bis Life Time, frequently declared the ſame to ſeveral Perſons, and ſometimes in the Preſence of 
the ſaid Thomas the Elder, who alſo, in his Life Time, frequently declared to ſeveral Perſons, and 
ſometimes in the Preſence of the ſaid 7h, that he had fold the ſaid Lands to the ſaid Zobr, 
and that the ſaid hn enjoyed the ſame accordingly during his Life; and that the Reſpondent 
did alſo declare, That he found, by his Papers, that all the ſaid gooZ. Purchaſe Money was 
aid, except 60 J. or 70 J. So that ſtronger Proof of the ſaid Purchaſe cannot be expected, conſi- 
dering that the Reſpondent poſſeſſed himſelf of all the ſaid Zohn's Deeds, Evidences, and Papers, 
and had it in his Power to ſuppreſs all ſuch as would fully make out the ſaid Purchaſe, and Pay- 
ment of the ſaid Purchaſe Money. 85 | | . | 


I FOR that it 8 in Proof, That the ſaid John expended upwards of 700 J. in Improve- 5 
ments on the ſaid Lands of Nillcromin, after his {aid Purchaſe, which, it is reaſonable to pre ſume, 
"he, would not have done, had he not purchaſed the ſame; and. it likewiſe appears, the Earl of 


Cavan hath expended 300 J. in Improvements. 


III. FOR that the Reſpondent hath allowed of the Right and Title of the Appellant Thomas, and of his - 
| Father the ſaid John, to the Lands of Killcromin, for near 20 Years, without claiming any Right 
thereto, and hath acted as Executor to ou and Guardian to the Appellant Thomas (whereby 
he poſſefſed himſelf of all their Deeds, Evidences, Writings, and Papers, as aforeſaid) and hatin 
accepted of a Mortgage of the ſaid Lands from the Appellant Thomas, and cauſed him therein 
to covenant, he was ſeized in Fee; and alſo made a Leaſe thereof to the a ppelant the Earl of 
Cavan, and propoſed to him, That the Appellant Thomas ſhould Mortgage the ſame for 13007. 


and that the Reſpondent never claimed any Right or Intereſt to the ſaid Lands, as Heir to Thomas 
Piggott the Elder, until the Appellant the Earl of Cavan had purchaſed the fame, tho he now had 
been from the Year 1712 in Poſſeſſion of all the ſaid Deeds and Writings, out of which he now 
pretends to diſcover, That the ſaid 7% never had any Conveyances of the faid Lands executed 


unto him. 


IV. F 2 R 


wv. 


V. 


(4) 
FOR that the Lord Chancellor, after the Reſ#012dent had waved the ſaid Decree for trying the 


ſaid flue, and prayed, that his Bill might be diſmiſſed, ought not to have retained the 42 q Bill, 
or directed the ſaid Iſſue to be tryed, | 5 | 


' FOR that the Reſpondent's Bill is diſinifſed againſt the Appellant the Earl of Cavan only, a 
that without Coſts, and without giving any Directions, that the ſaid 4 ons ſhould have any 
Allowance for the ſaid Money by him advanced, on Account of the ſaid Purchaſe, | 


WH EREFORE, the Appellants Humbly Hope, the ſaid Decrees pro. 
nounced the 29th of January 1721, and 24 of December 1723, ſhall 
be Reverſed ; and the ſaid Decree pronounced the 5th of February 1722, 


L 


Affirmed. 
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